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DARIN B. GOFF (Bar No. 11355) 
STIRBA & ASSOCIATES 
215 South State Street, Suite 750 
P.O. Box 810 
Salt Lake City, UT 84110-0810 
Telephone: (801) 364-8300 
Fax: (801) 364-8355 
Email: dgoff@stirba.com 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

UNITED STATES OF AMERICA, ORDER TO CONTINUE TRIAL 

Plaintiff, 
Case No. I: IOCR00034 

v. 
Judge Clark Waddoups 

LEONEL BARRIGA, 

Defendant. 

Based on the Motion to Continue Trial filed by the Defendant, Leonel Barriga, in the 

above entitle ease, and good cause appearing; the court makes the following findings: 

1. Defense counsel will require additional time to investigate the allegations in this 

matter and prepare a defense, including time required for translation and review ofaudio and 

video recordings made during the investigation. 

2. Defendant, Leonel Barriga, is not in custody and agrees with the need for a 

continuance of the triaL 

mailto:dgoff@stirba.com


3. Special Assistant United States Attorney Michael Thorpe has been contacted by 

defense counsel and does not object to the continuance. 

4. The ends ofjustice are best served by a continuance of the trial date, and the ends 

ofjustice outweigh the interests of the public and the defendant to a speedy trial. Although this 

matter, taken as a whole, is not unusual or complex. the failure to grant the continuance would 

deny counsel for Defendant the reasonable time necessary for effective preparation, taking into 

account the exercise of due diligence. 

IT IS HEREBY ORDERED: 

The 3-day jury trial previously scheduled to begin on June 7, 2010, is hereby continued to 

the ("rty of AV'iufr ,2010 at yo'3f) @.Ip.m. Pursuant to 18 U.s.C. § 
-'" 

3161(h) the Court finds the ends ofjustice served by such a continuance outweigh the best 

interests of the public and the defendant in a speedy trial. Accordingly, the time between the 

date of this order and the new trial date set forth above is excluded from speedy trial computation 

for good cause. 

SO ORDERED this /1 'day of May, 2010. 


BY THE COURT 


~6/
HONORABLE CLARK ADDOUPS 
District Court Judge 

2 




FILED
CLERK, U.S. DISTRICT COURT

May 18, 2010 (1:26pm)
DISTRICT OF UTAH

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN  DIVISION

UNITED STATES OF AMERICA,
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vs.

MARCELINO MARTINEZ-GONZALEZ

Defendant.
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:

Case No. 1:10-CR-52 TS
ORDER SETTING DISPOSITION
DATE AND EXCLUDING TIME
FROM SPEEDY TRIAL
COMPUTATION

S)))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))))

This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Spencer Rice .  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/15/10 at 2:30 pm before Judge Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/15/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT UTAH 

NORTHERN DIVISION 


AL-DIWAN UNITED FOR GENERAL DEFAULT JUDGMENT 
TRADING & CONTRACTING CO., 

v. 
Civil No. 1:10-cv-00051CW 

MARWAN AHALAT, an individual, Judge Clark Waddoups 

The complaint of plaintiff Al-diwan United for General Trading & Contracting Co. for 

permanent injunction in accordance with Fed. R. Civ. P. Rule 65 and damages having been filed with 

the court, and defendant Marwan Ahalat having been served with the same as well as with the 

temporary restraining order dated April 22, 2010 and the order for preliminary injunction dated May 

4,2010, and plaintiff having posted the required $1,000 bond relative to the order for preliminary 

mailto:agrundvig@keslerrust.com
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injunction, and defendant having failed to appear at court either in person or through legal counsel 

at any of the hearings relative to said orders, and defendant having failed to appear and answer 

plaintiffs complaint filed herein, the legal time for answering having expired, and the default of 

defendant Marwan Ahalat having been duly entered according to law, 

WHEREFORE, by virtue ofthe law, and by reason ofthe premises aforesaid, it is ORDERED, 

ADJUDGED AND DECREED that: 

1. Defendant Marwan Ahalat be and he is hereby permanently restrained and enjoined from 

making any attempts, without leave of this court, from communicating in any way with the ICC 

arbitration panel in Kuwait concerning plaintiff AI-Diwan and otherwise from submitting any further 

defamatory materials concerning AI-Diwan and/or its employees to anyone with the likelihood of 

those materials being submitted to the ICC arbitration panel in Kuwait handling the pending 

arbitration matter between AI-Diwan and Fluor/Morganti. 

2. Because the injunction is now permanent, plaintiff s bond in the amount of$1 ,000 is hereby 

released and the clerk of the court is directed to repay the same to plaintiff by paying that sum to 

plaintiff s law firm, Kesler & Rust. 

3. The award of damages as prayed for in the complaint will be found and entered after an 

evidentiary hearing relative to the same. 
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DATED this L1-(ay of May, 2010. 

BY THE COURT: 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

K-TEC, Inc., a Utah corporation, 

Plaintiff,

vs.

Vita-Mix Corp., an Ohio corporation,

Defendant.

ORDER 

Civil Action No. 2:06-CV-00108

Having reviewed the parties’ Stipulated Motion for Extension of Time for Vita-Mix  to 

Respond to K-TEC’s Motion in Limine to Exclude Testimony of Robert Ulanski and Belatedly 

Produced Documents, Supporting Memorandum, and Exhibits A-N, and finding good cause in 

support thereof, the Court hereby GRANTS the Motion.  The deadline shall be extended from 

May 18, 2010, until May 21, 2010, by noon MT.

IT IS SO ORDERED.

Dated this 18th day of May, 2010.

PAUL M. WARNER
United States Magistrate Judge







PROB 12B 

United States District Court 
for the District of Utah 

Request and Order for Modifying Conditions of'Sup,el:yision 
With Consent of the Off~~c,l~r i $} (\: ,~," 

(Waiver ofhearing attached/' 

Name ofOffender: Shawn Marlin Makin 	 DocketNumber:2:07...eR-00585-001-CW 
... " .j' 

Name of Sentencing Judicial Officer: Honorable Clark Waddoups 
U.S. District Judge 

Date of Original Sentence: September 23, 2009 

Original Offense: Possession of Child Pornography 
Original Sentence: Credit for Time Served/120 Months Supervised Release 

Type of Supervision: Supervised Release Supervision Began: September 23,2009 

PETITIONING THE COURT 

[X] 	 To modifY the conditions of supervision as follows: 

The defendant shall participate in the United States Probation and Pretrial Services Office 
Computer and Internet Monitoring Program under a co-payment plan, and will comply with 
the provisions outlined in: 

o 	 1. Appendix A, Limited Internet Access 

(Computer and Internet use, as approved) 


o 	 2. Appendix B, Restricted Internet Access 

(Computer access only, as approved) 


o 	 3. Appendix C, Restricted Computer Access 

(No computer or Internet access except for approved employment) 


Furthermore, all computers, Internet-accessible devices, media-storage devices, and digital 
media accessible to the defendant are subject to manual inspection/search, configuration, and 
the installation of monitoring software andlor hardware. 

CAUSE 

The defendant has successfully complied with the special conditions imposed by the Court for the past 
eight months. He has completed sex-offender specific counseling and has had no known violations. 
The defendant was sentenced by the Court prior to the new inclusive and comprehensive current 
Internet conditions existing. He would like to be able to use the Internet and access appropriate 
approved Internet sites. 



PROB 12B Shawn Marlin Makin 
2:07-CR-00585-00 l-CW 

I declare under penalty ofperjury that the foregoing is true and correct 

/ / 

~~~.. ~ ~111"---~

THE COURT ORDERS: 
[')<] The modification of conditions as noted above 

[] No action 

[] Other 

Date: -~'f.,c-V;~/~~rl....;;;;~-~-~------

Honorable Clark Waddoups 
U.S. District Judge 

Attachment 



--------------------------------------------------

PROB 49 Shawn Marlin Makin 
2:07-CR-00585-00 l-CW 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 

PROBATION AND PRETRIAL SERVICES OFFICE 

WAIVER OF RIGHT TO HEARING PRIOR TO 

MODIFICATION OF CONDITIONS OF SUPERVISION 


I have been advised by U.S. Probation Officer Michael B. Baker that he/she has submitted a 
petition and report to the Court recommending that the Court modify the conditions of my 
supervision in Case No.2:07-CR-00585-001-CW. The modification would be: 

The defendant shall participate in the United States Probation and Pretrial Services 
Office Computer and Internet Monitoring Program under a co-payment plan, and 
will comply with the provisions outlined in: 

1. Appendix A, Limited Internet Access 

(Computer and Internet use, as approved) 


D 	 2. Appendix B, Restricted Internet Access 
(Computer access only, as approved) 

D 	 3. Appendix C, Restricted Computer Access 
(N0 computer or Internet access except for approved employment) 

Furthermore, all computers, Internet-accessible devices, media-storage devices, and digital media 
accessible to the defendant are subject to manual inspection/search, configuration, and the installation of 
monitoring software and/or hardware. 

I understand that should the Court so modify my conditions of supervision, I will be required to 
abide by the new condition(s) as well as all conditions previously imposed. I also understand the 
Court may issue a warrant and revoke supervision for a violation of the new condition(s) as well 
as those conditions previously imposed by the Court. I understand I have a right to a hearing on 
the petition and to prior notice of the date and time of the hearing. I understand that I have a 
right to the assistance of counsel at that hearing. 

Understanding all of the above, I hereby waive the right to a hearing on the probation officer's 
petition, and to prior notice of such hearing. I have read or had read to me the above, and I fully 
understand it. I give full consent to the Court considering and a 1, upon the probation officer's 
petition to modify the conditions of my supervision with t a e . . I hereby affirmatively 
state that I do not request a hearing on said petition. 

5- 7- (0 


~~/--
Date 

"'it11eSS:Michael B. Baker 
U.S. Probation Officer 



IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

EDVIN C. REMUND, an individual, ORDER AND MEMORANDUM    
DECISION

Plaintiff,

vs.
Case No. 2:07-cv-448-CW-PMW

STATE FARM FIRE AND CASUALTY 
COMPANY, dba State Farm Insurance, 
a nation wide insurance company,

Defendant.

Now before the court is Defendant State Farm Fire and Casualty Company’s motion for

summary judgment regarding Counts II and III.  For the reasons stated below, State Farm’s

motion is GRANTED.

BACKGROUND

Plaintiff Edvin C. Remund owns property in Salt Lake City, Utah.  The property includes

a primary dwelling and a secondary “summer home” located on the rear section of the property

built on concrete piers spanning Red Butte Creek.  The previous owner of the property built

retaining walls to control the flow of the creek below the summer home.  In April 2005, Mr.

Remund consulted with Vicki Tuaa, an insurance agent, to obtain flood insurance for the

property.  Mr. Remund purchased a Standard Flood Insurance Policy (the “Policy”) from State

Farm, which State Farm issued as part of a federal program described below.  

Mr. Remund asserts that before he purchased the Policy, Ms. Tuaa advised him that the

1



Policy would be the most appropriate for him and warranted to him that the policy would cover

any flood damage his property sustained, including any damage to the foundation of the summer

home and retaining walls.  Mr. Remund received a copy of the Policy and understood that the

federal government was the underwriter of the policy.  The language of the Policy excluded

damage to retaining walls and any damage due to subsidence, even if the subsidence was due to a

flood.  

In June 2005, Mr. Remund noticed that rocks embedded in the retaining walls were

displaced by the creek, leaving holes in the walls.  One of the piers supporting the summer home

had settled as well. Mr. Remund called State Farm to report a claim for damage to the retaining

walls and summer home.  On September 23, 2005, State Farm sent a representative to inspect the

damage.  State Farm sent Mr. Remund a letter on October 21, 2005, denying his claim.  Mr.

Remund sent letters in January and February 2006 explaining his disagreement with State Farm’s

denial.  State Farm sent another representative to inspect Mr. Remund’s property in the summer

of 2006.  Mr. Remund took steps to mitigate his damages and repair the retaining walls and

structural supports to keep the summer home from collapsing. 

When State Farm again refused to pay his claims, Mr. Remund filed suit in state court.  In

his complaint, he alleged causes of action for breach of contract, breach of warranty, equitable

and promissory estoppel, and bad faith.  State Farm removed to this court in 2007.  During the

course of motion practice, Mr. Remund voluntarily dismissed all claims except for breach of

warranty (Count II) and estoppel (Count III), both under Utah state law.  In those claims, Mr.

Remund asserts State Farm is bound to cover his claims by Ms. Tuaa’s representation that the

Policy would cover all damages.
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State Farm has moved for summary judgment on Counts II and III on two main grounds. 

First, State Farm contends that Mr. Remund’s state law claims are federally preempted.  Next,

State Farm contends that even if the state law claims are not preempted, they fail on the merits

for various reasons.  Mr. Remund argues that his claims are not preempted.  Mr. Remund further

asserts that his state law claims should go forward on the merits.  For the reasons discussed

below, State Farm’s motion is GRANTED.

ANALYSIS

I. Standard for Summary Judgment

A court may grant summary judgment “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter

of law.”  Fed.R.Civ.P. 56 (c).  See also Adler v. Wal-mart Stores, Inc., 144 F.3d 664, 670 (10th

Cir. 1998).  Courts analyze the facts and reasonable inferences in a light most favorable to the

nonmoving party.  Applied Genetics Int’l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241

(10th Cir. 1990).  A genuine issue of material fact is created by factual evidence impacting the

outcome of a lawsuit on which a rational jury could find in favor of the nonmoving party. 

Chasteen v. UNISIA JECS Corp., 216 F.3d 1212, 1216 (10th Cir. 2000).  “Only disputes over

facts that might affect the outcome of the suit under the governing law will properly preclude the

entry of summary judgment.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)..

II. Mr. Remund’s Claims Are Preempted by Federal Law

State Farm argues that Mr. Remund’s remaining state law claims are federally preempted. 

Federal law preempts state law (1) when Congress has clearly expressed an intention to do so
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(“express preemption”) (2) when Congress has clearly intended, by legislating comprehensively,

to occupy an entire field of regulation (“field preemption”), and (3) when a state law conflicts

with federal law (“conflict preemption”).  See Mount Olivet Cemetery Ass’n v. Salt Lake City,

164 F.3d 480, 486 (10th Cir. 1998).  Here, State Farm argues that the doctrines of express

preemption and conflict preemption both bar Mr. Remund’s state law claims.  Express

preemption applies when a federal statute or regulation expressly preempts state law.  See

Williams v. United Parcel Serv., Inc., 527 F.3d 1135, 1139 (10th Cir. 2008).  Conflict preemption

“occurs either when compliance with both the federal and state laws is a physical impossibility,

or when the state law stands as an obstacle to the accomplishment and execution of the full

purposes and objectives of Congress.”  Mount Olivet, 164 F.3d at 486 (citations omitted).  When

evaluating whether conflict preemption bars state law, the “purpose of Congress is the ultimate

touchstone” and “we start with the assumption that the historic police powers of the States were

not to be superseded by the Federal Act unless that was the clear and manifest purpose of

Congress.”  Deane v. United States, 329 Fed. Appx. 809, 813 (10th Cir. 2009) (quoting Wyeth v.

Levine, --- U.S. ----, 129 S.Ct. 1187, 1194 (2009)).  Courts should be especially cautious to find

conflict preemption “when the alleged conflict is in an area traditionally occupied by the States.” 

Ramsey Winch Inc. v. Henry, 555 F.3d 1199, 1204 (10th Cir. 2009) (citation omitted).  

Here, State Farm argues that Mr. Remund’s state law causes of action are expressly

preempted by the National Flood Insurance Act of 1968 and its implementing regulations, and

that the causes of action are also preempted under a conflict preemption analysis.  Mr. Remund,

of course, disagrees.  To give a simplified overview of relevant statutory scheme, the Act gives

the Federal Emergency Management Agency the power to administer a nationwide federal flood
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insurance program.  See Moffett v. Computer Sciences Corp., 457 F. Supp. 2d 571, 573 (D. Md.

2006).  As part of that program, private insurance companies, called “WYO Carriers,” issue

policies in their own names.  Id. at 573-74.  FEMA sets the terms of the Policy, which are set out

in the regulations, and the WYO Carriers may not alter those terms.  See id.  While the WYO

Carriers market and administer the policies, including handling claims, the federal government

pays for claim and claim defense.  See id.  The Policy expressly states that federal law governs

the policy and any claims related to claims handling.  See 44 C.F.R. pt. 61 app.A(1), art. IX.  

Mr. Remund characterizes his state law claims as related to policy procurement, meaning

that they arose from conduct during the period before State Farm issued him the Policy. 

Controversy has arisen among federal courts as to whether state law claims relating to policy

procurement against WYO Carriers are preempted by the Act.  To wit, some cases hold that the

Act preempts such claims, while others hold the opposite.  Most of the cases directly addressing

this issue are at the federal district court level: at this time there is only one federal circuit court

that has squarely addressed the question.  A thorough review of the cases on this question reveals

why there is a split: the question quite complex and open to opposite conclusions that are both

defensible.

Representative of the district court cases concluding that state law procurement claims are

not preempted by federal law is Reeder v. Nationwide Mutual Fire ins. Co., 419 F. Supp. 2d. 750

(D. Md. 2006).  In Reeder, the court conducted an exhaustive analysis of the Act, its

implementing regulations, and the case law and reached the conclusion that “state tort law claims

for negligence, negligent misrepresentation, fraud and deceit are not preempted by federal flood

insurance law.”  419 F. Supp. 2d at 763 (footnote omitted).  Typical of the district court cases
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holding that state law procurement claims are preempted is Moffett, another case from the same

federal district as Reeder.  In Moffett, the court undertook an equally detailed consideration of the

statute, the regulations, and prior precedent and held that a state law fraud claim related to

procurement is federally preempted by conflict preemption.  See Moffett, 457 F. Supp. 2d at 588. 

The court views Reeder and Moffett as particularly strong examples of the merits of each

position.

Last year, in Campo v. Allstate Ins. Co., 562 F.3d 751 (5th Cir. 2009), the Fifth Circuit

became the first federal appellate court to address directly the issue of whether preemption bars

state law procurement claims.  In Campo, the court ruled that such claims are not preempted by

federal law.  Initially, the Campo court rejected the proposition that procurement claims are

barred by express preemption.  See id. at 757-758.  The court also concluded that conflict

preemption did not apply, on two main grounds.  First, the court cited the doctrine of “inclusio

unius est exclusio alterius.”  Id. at 757.  The court reasoned that “FEMA has expertise in drafting

regulations that explicitly preempt state law, and yet in this instance it chose to confine the plain

language of its preemption to handling.”  Id. at 758.  Second, the court concluded that

“permitting prosecution of procurement-related state-law tort suits does not impede the full

purposes and objectives of Congress.”  Id.

Importantly, FEMA has publicly announced its disagreement with the decision in Campo. 

In a July 16, 2009 memorandum to WYO Carriers, Edward L. Connor, FEMA’s Acting Federal

Insurance Administrator for the National Flood Insurance Program, opined that in Campo, the

Fifth Circuit “significantly revised the scope of Federal preemption of. . . state law tort remedies

by the National Flood Insurance Act and its implementing regulations.”  (See FEMA Memo.,
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attached as Ex. 1 to Dkt. No. 56.)  The memorandum continues that “FEMA previously

understood and intended its regulations to preempt state law claims related to policy formation,

renewal, and administration arising from allegations of WYO company error as distinct from

agent error. . . ”  (Id.)  The memorandum concluded that “preemption should apply to the

nationally uniform and FEMA-mandated processes governing policy issuance and the

administration of existing flood policies, including but not limited to rating, renewal, transfer,

non-renewal, cancellation, or reformation.”  (Id.)

As discussed below, the court agrees with State Farm that Mr. Remund’s claims are

barred by both express preemption and conflict preemption.

A. Express Preemption

No case cited by the parties has ruled that state law procurement claims are expressly

preempted.  State Farm nonetheless urges the court to break new ground and hold that the Act

and its regulations do expressly preempt such claims.  State Farm contends that various

statements by Congress and FEMA support a conclusion that state law procurement claims are

expressly preempted.  

First, State Farm argues that before 2000, the Policy stated, without limitation, that “this

policy” is governed by federal law.  According to State Farm, this broad statement was meant to

include procurement claims, and the addition of “claims handling” to the Policy’s choice of law

provision was meant to clarify, not limit the scope of preemption.  The court does not find this

argument persuasive.  The phrase “this policy” seems most naturally read to cover claims by

insureds relating to a policy after a policy has been issued.  That phrase does not clearly refer to

procurement claims.
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State Farm’s second argument is based on a regulation found at 44 C.F.R. 61.5(e), and

has more merit.  That regulatory provision states that:

The standard flood insurance policy is authorized only under the
terms and conditions established by Federal statute, the program’s
regulations, the Administrator’s interpretations and the express
terms of the policy itself.  Accordingly, representations regarding
the extent and scope of coverage which are not consistent with the
National Flood Insurance Act of 1968, as amended, or the
Program’s regulations, are void, and the duly licensed property or
casualty agent acts for the insured and does not act as agent for the
Federal Government, the Federal Emergency Management Agency,
or the servicing agent.

44 C.F.R. 61.5(e).  State Farm argues that through this regulation, FEMA intended to cut off

liability for WYO Carriers for any agent misrepresentations regarding the scope of coverage,

including by preempting state law procurement claims against those carriers.  

Mr. Remund responds that in Spence v. Omaha Indem. Ins. Co., 996 F.2d 793, 796 (5th

Cir. 1993), the court “decline[d] to accept a reading of [44 C.F.R. 61.5(e)] immunizing WYO

companies from liability for the tortious conduct of their agents.”  The Spence court, however,

gives no indication as to how it came to this conclusion, which is at odds with the provision.  On

its face, the regulation states that an agent’s representations that are inconsistent with the scope

of coverage provided by Policy are void.   Moreover, the regulation states that if an agent makes1

representations inconsistent with the scope of coverage provided by the Policy, the agent is

deemed to be acting on behalf of the insured, not FEMA or the “servicing agent,” which can only

refer to the WYO Carrier.  This regulation signals a clear intent to shield FEMA and WYO

Carriers from liability for misrepresentations about the scope of coverage made by agents seeking

  In this case, Mr. Remund does not dispute that the coverage he now seeks in1

inconsistent with the scope of coverage provided.
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to sell flood insurance.  In addition, 42 U.S.C. § 4081(c) bolsters State Farm’s argument on this

point.  Section 4081(c) mandates that FEMA must indemnify agents or brokers for errors and

omissions on the part of FEMA and the WYO Carriers, but disallows FEMA from indemnifying

agents and brokers for their own errors and omissions. 

When considered together, 44 C.F.R. 65.1(c) and 42 U.S.C. § 4081(c) evidence an intent

that WYO Carriers be shielded from liability for representations made by agents and brokers that

are inconsistent with the Policy.  Instead, these provisions express a policy that liability for such

statements be placed squarely on the brokers and agents individually.  These two provisions,

then, convince the court that state law claims relating to procurement are expressly preempted.

B. Conflict Preemption

In the alternative, the court concludes that even were express preemption not to apply,

Mr. Remund’s state law claims would be precluded by conflict preemption.  The court is

convinced by the reasoning in Moffett, 457 F. Supp.2d at 583-89, and rejects the analysis in cases

such as Reeder and Campo.  The court accepts the Moffett court’s rationale that federal funds

may well be at stake when procurement fraud is alleged and that such allegations may impose on

FEMA costs related to the defense of such claims.  The court also notes that FEMA’s

memorandum of July 16, 2009, which rejected Campo, was also important to this decision.  As a

broad, non-exhaustive summary of the reasons the conflict preemption has occurred, the court

agrees that federal money is at stake in state law procurement claims against WYO Carriers and

further agrees that allowing such claims would interfere with a key purpose of the Act, which is

to encourage lower cost flood insurance.  The court has reached this conclusion cautiously, after
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giving considerable weight to the states’ traditional role in regulating insurance.2

III. Even if Not Preempted, Mr. Remund’s State Law Claims Fail for Lack of
Reasonable Reliance 

Were Mr. Remund’s claims not preempted by federal law, he would nevertheless be

required to prove each of the elements necessary to succeed against State Farm under Utah law.  

He fails to do so, giving the court an alternative basis upon which to grant summary judgment in

favor of State Farm.  

State Farm correctly points out that to succeed on either his breach of warranty claim or

estoppel claim, Mr. Remund must prove that he acted in reasonable reliance on Ms. Tuaa’s

representations about coverage.  See Groen v. Tri-O-Inc., 667 P.2d 598, 606 (Utah 1983)

(reliance an element of breach of warranty claim) and Youngblood v. Auto-Owners Ins. Co., 158

P.3d 1088 (Utah 2007) (reliance an element of estoppel claim).  State Farm contends that because

the terms of the Policy are established by federal regulation, Mr. Remund was at least on

constructive notice of the terms of the policy, citing Federal Crop Ins. Corp. v. Merrill, 322 U.S.

380 (1947) and Heckler v. Community Health Servs. of Crawford County, Inc., 467 U.S. 51

(1984).  Such notice, State Farm argues, precludes Mr. Remund from proving that he reasonably

relied upon the alleged misrepresentation as to coverage, which defeats both claims.

While Merrill and Heckler may be persuasive in an appropriate case, the court need not

reach that issue here.  Mr. Remund admits that he received and read the Policy, although he

disputes that what he read alerted him to the fact that the Policy would not cover the type of loss

he now claims.  Mr. Remund had actual notice of the terms of the Policy.  Under Youngblood, an

 It is worth noting that Mr. Remund did not bring any claims against Ms. Tuaa, against2

whom his state law claims would not be federally preempted.
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insured may prevail on a claim that the agent for the insurer misrepresented the scope of

coverage under a policy if the insured reasonably relied upon the agents statement.  Nevertheless,

“insurance purchasers fail to make the effort to read and understand the content of their insurance

policies at their peril.  When the language is clear, direct, understandable to ordinary people, and

complete, it will be more difficult to prove reasonable reliance on the contrary oral promise.” 

158 P.3d at 1096.  Under Utah case law “[a] party claiming an estoppel cannot rely on

representations or acts if they are contrary to his knowledge of the truth or if he had the means by

which with reasonable diligence he could ascertain the truth.”  Id. at 1095, quoting Perkins v.

Great-West Life Assurance Co., 814 P.2d 1125, 1130 (Utah Ct. App. 1991).  Such a claim cannot

prevail where an insured had access to information, which if considered, would have alerted him

to question whether the coverage was available.  See Youngblood, 158 P.3d at 1095.  

Because Mr. Remund admits that he received and read the Policy, the reasonableness of

his reliance turns on whether the terms of the Policy provided clear notice that the loss for which

Mr. Remand makes a claim would not be covered.  State Farm argues Mr. Remund should have

anticipated that the increased steam flow that damaged his property would not meet the Policy’s

definition of “flood.”  State Farm argues that coverage is provided only for erosion caused by

“currents of water exceeding anticipated cyclical levels that inundate an insured’s land.”  (State

Farm Memo., Dkt. No. 17, at 18.)  This argument fails for two reasons. 

First, the definition of “flood” may or may not be broad enough to cover Mr. Remund’s

claim.  “Flood” has a two part definition, and the part cited by State Farm applies on its face only

to the “[c]ollapse or subsidence of land along the shore of a lake or similar body of water.”  44

C.F.R. Pt 61, App.A(1) § II.A.2.  It would be hard to credibly argue that Red Butte Creek is

11



similar to a lake.  The part of the Policy that more reasonably appears to apply to Mr. Remund’s

situation defines “flood” as “[a] general and temporary condition of two or more acres of

normally dry land area from. . . [u]nusual and rapid accumulation or runoff of surface waters

from any source.”  44 C.F.R. Pt 61, App.A(1) § II.A.1.b.  State Farm’s argument that Mr.

Remund should have been on notice that the Policy’s “flood” definition would preclude his

claims does not prevail because it would have not have been unreasonable for Mr. Remund to

assume that in some circumstances, excessive run off in Red Butte Creek might meet that

definition. 

Second, even if Mr. Remund should have realized that “flood” should be read as State

Farm argues, there is no evidence that Mr. Remund should have anticipated that the run-off from

the stream would not exceed “anticipated cyclical levels.”  If the court were to only look to State

Farm’s argument on the definition of “flood,” it would not reach the conclusion that Mr.

Remund’s reliance was not reasonable.

As State Farm indirectly argues in its briefing, however, the Policy did place Mr. Remund

on reasonable notice that his claims were excluded.  The Policy contains the following exclusion:

“Property Not Covered  We do not cover any of the following: . . . 12. Fences, retaining walls,

seawalls, bulkheads, wharves, piers, bridges and docks.”  44 C.F.R. Pt. 61, App. A(1) § IV.12.

(emphasis added).  This language is not difficult to understand, even for those not familiar with

insurance concepts.  Yet it is clear that the structures for which Mr. Remund claims damages are

“retaining walls” and “piers.”  

This conclusion holds true even though Mr. Remund called those structures by different

names in his complaint.  That is, Mr. Remund claimed losses relating to the foundation of the

12



summer cabin and to channeling walls.  This renaming effort fails because it places form over

function.  First, Mr. Remund admits that the cabin “was built on concrete piers that support the

cabin as it spans the creek.”  (Remund Opp., Dkt. No. 50, at 2, ¶ 5.)  In other words, the cabin’s

foundation is a pier, which is excluded.  Second, Mr. Remund also makes no credible argument

why the “channeling walls” that he complains were damaged are not simply “retaining walls” by

another name.   

In the face of Mr. Remund’s admission that he received and read a copy of the Policy,

Mr. Remund could not have reasonably relied upon any representation that the Policy would

cover flood damage to the pier and retaining walls.  Thus, as a matter of law, Mr. Remund cannot

establish the necessary elements to prevail on his claims for breach of warranty or estoppel. 

CONCLUSION

For the reasons stated above, the court concludes that Mr. Remund’s state law claims

under Counts II and II are preempted, and in the alternative that they fail on the merits. State

Farm’s motion for summary judgment is GRANTED.

SO ORDERED this 18th day of May, 2010.

BY THE COURT:

_____________________________
Clark Waddoups
United States District Judge
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                
               Plaintiff,

 
                 v.

          CINDY L. STYBE,

                                
               Defendant.

PRELIMINARY ORDER OF
FORFEITURE

Case #: 2:08CR00696-TS

JUDGE TED STEWART

IT IS HEREBY ORDERED that:

1. As a result of a plea of guilty to Count 1 of the

Indictment for which the government sought forfeiture pursuant to

18 U.S.C. § 982(a)(2), the defendant Cindy L. Stybe shall forfeit

to the United States all property constituting or derived from

any proceeds the defendant obtained directly or indirectly, and

any and all property, real and personal, used or intended to be

used in any manner or part to commit and to facilitate the

commission of violations of 18 U.S.C. § 1344, including but not

limited to:

• 2007 Taiwan Golden Bee Motor Scooter, VIN:

RFCRD11157Y103773

• 2006 Chevrolet Silverado Crewcab Pickup, VIN:

1GCHK23D46F259555

• 2006 Chevrolet Colorado Pickup, VIN:
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1GCDT146068298489

• 2007 Chevrolet Tahoe, VIN: 1GNFK13077J144758

• 2004 Derbi Scooter, VIN: VTHATLAA74G211897

• 2006 Volkswagen Jetta, VIN: 3VWST71K76M625068

• 2007 Honda ARX Watercraft, VIN: HPSC00551607

• 2007 Honda Aqua Trax Watercraft, VIN: HPSE0608J607

• 2007 Watercraft Trailer, VIN: 4JVW015137A0224441

• 2004 TNG Milano Motor Scooter, VIN:

5F02T79A75C500072

• Miscellaneous Jewelry seized from Cindy Stybe: 1.7
karat radiant cut diamond with a platinum
engagement ring, Platinum anniversary band 1.07
karat diamond, sterling silver earrings, a Gucci
Watch, SSWH Mop earrings, .46 pc 14 karat
invisible earrings, Diamond and peridot earrings,
and a open bar pendant, more particularly
described as the letter “K” on a chain with
diamond bangle. 

2. The Court has determined that based on a guilty plea of

bank fraud, that the above-named property is subject to

forfeiture, that the defendant had an interest in the property,

and that the government has established the requisite nexus

between such property and such offense.

3. Upon entry of this Order the Attorney General, or its

designee, is authorized to seize and conduct any discovery proper

in identifying, locating, or disposing of the property subject to

forfeiture, in accordance with Fed. R. Crim. P. 32.2(b)(3).

4. Upon entry of this Order the Attorney General or its
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designee is authorized to commence any applicable proceeding to

comply with statutes governing third party interests, including

giving notice of this Order.

5. The United States shall publish notice of this Order on

its intent to dispose of the property in such a manner as the

Attorney General may direct.  The United States may also, to the

extent practicable, provide written notice to any person known to

have an alleged interest in the subject property.

6. Any person, other than the above named defendant, 

asserting a legal interest in the subject property may, within

thirty days of the final publication of notice or receipt of

notice, whichever is earlier, petition the Court for a hearing

without a jury to adjudicate the validity of his alleged interest

in the subject property, and amendment of the order of forfeiture

pursuant to 21 U.S.C. § 853.

7. Pursuant to Fed. R. Crim. P. 32.2(b)(3), this

Preliminary Order of Forfeiture shall become final as to the

defendant at the time of sentencing and shall be made part of the

sentence and included in the judgment.

8. Any petition filed by a third party asserting an

interest in the subject property shall be signed by the

petitioner under penalty of perjury and shall set forth the

nature and extent of the petitioner’s acquisition of the right,

title, or interest in the subject property, any additional facts
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supporting the petitioners claim and relief sought.

9. After the disposition of any motion filed under Fed. R.

Crim. P. 32.2(c)(1)(A) and before a hearing on the petition,

discovery may be conducted in accordance with the Federal Rules

of Criminal Procedure upon a showing that such discovery is

necessary or desirable to resolve factual issues.

10. The United States shall have clear title to the subject

property following the Court’s disposition of all third party

interests, or, if none, following the expiration of the period

provided in 21 U.S.C. 853 which is incorporated by 18 U.S.C. §

982(b) for the filing of third party petitions.

11. The Court shall retain jurisdiction to enforce this

Order, and to amend it as necessary, pursuant to Fed. R. Crim. P.

32.2(e).

DATED this 18th day of May, 2010.

BY THE COURT:

___________________________
TED STEWART, Judge
United States District Court
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STEPHEN R. McCAUGHEY - 2149
Attorney at Law
10 West Broadway, Suite 650
Salt Lake City, Utah 84101
Telephone:  (801) 364-6474
Facsimile: (801) 364-5014
______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

________________________________________________________________________________________________________________________________________________
:

UNITED STATES OF AMERICA,
:

Plaintiff, ORDER FOR COMPETENCY
: AND SANITY EVALUATION

v.
: Case No.   2:08-CR-819 TS

JERRY PETTY,
:

Defendant.
______________________________________________________________________________

Based on the motion of the Defendant, stipulated of the parties, and good cause shown: It is

hereby ORDERED that the Defendant’s Motion for a Competency and Sanity Evaluation is granted:

1.  The Defendant is hereby committed to the custody of the Attorney General for

transportation by the United States Marshal to a suitable federal facility or a psychiatric of

psychological examination in accordance with 18 U.S.C.  Section 4257(b).

2.  The examiner shall prepare and file with this Court a report in accordance with 18 U.S.C.

Section 4247(c), and provide copies to:

Stephen R. McCaughey Eric Benson
Attorney for Defendant Assistant United States Attorney
10 West Broadway, Ste 650 185 South State Street, #300
Salt Lake City, UT 84101 Salt Lake City, UT 84111
(801) 364-6474 (801) 325-3254

3.  Said report shall be completed within a reasonable period, not to exceed forty-five (45)

days.  The examiner may request a reasonable extension, not to exceed fifteen (15) days, upon

showing that additional time is necessary to observe and evaluate the Defendant.



4.  Upon completion of the report, the Defendant shall be transported back to the District of

Utah forthwith, for a competency hearing.

The trial date is stricken, and the time between this date and the competency hearing is

excluded pursuant to 18 U.S.C., Section 3161(h)(1)(A).

DATED this 18th day of May 2010.

BY THE COURT:

______________________________
JUDGE TED STEWART



























IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                
               Plaintiff,

                                
                       v.

FELIX ZACAPALA-DIAZ,
                              
                                
               Defendant.

Case # 2:09CR00717-TS

FINAL ORDER OF FORFEITURE

JUDGE: TED STEWART

WHEREAS, on February 23, 2010, this Court entered a

Preliminary Order of Forfeiture, ordering the Defendant to

forfeit the Mossberg 20 gauge short-barreled shotgun, Serial

Number: Unknown; and

WHEREAS, the United States caused to be published on the

government website www.forfeiture.gov notice of this forfeiture

and of the intent of the United States to dispose of the property

in accordance with the law and as specified in the Preliminary

Order, and further notifying all third parties of their right to

petition the Court within thirty (30) days for a hearing to

adjudicate the validity of their alleged legal interest in the

property; and

WHEREAS, notice was served upon Felix Zacapala-Diaz; and

WHEREAS, no timely petition has been filed; and
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WHEREAS, the Court finds that the Defendant had an interest

in the property that is subject to forfeiture pursuant to 21

U.S.C. § 853;

NOW  THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED

that

• Mossberg 20 gauge short-barreled shotgun, Serial 

Number: Unknown

is hereby forfeited to the United States of America pursuant to

21 U.S.C. § 853.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all right,

title and interest to the property described above is hereby

condemned, forfeited and vested in the United States of America,

and shall be disposed of according to law.

IT IS FURTHER ORDERED that the United States District Court

shall retain jurisdiction in the case for the purpose of

enforcing this Order.

SO ORDERED; Dated this 18th day of May, 2010.

BY THE COURT:

_______________________
TED STEWART, Judge
United States District Court
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

KEN CLARK, an individual,

Plaintiff, MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANT
U.S. BANK’S MOTION FOR
SUMMARY JUDGMENT

vs.

MORINDA PROPERTIES ESCALA
LODGES, LC, a Utah limited liability
company; U.S. BANK NATIONAL
ASSOCIATION; SILVERADO
DEVELOPMENT INC. d/b/a SDI
PROPERTIES; KERRY ASAY, an
individual; KIM ASAY, an individual; JOHN
WADSWORTH, an individual; WAYNE
TURNER, an individual; DONALD E.
MULLEN, an individual; EXTREME
HOLDING, LLC d/b/a PRUDENTIAL
UTAH REAL ESTATE, a Utah limited
liability company; DOES 1-20,

Case No. 2:09-CV-136-TS

Defendants.

I. INTRODUCTION

This matter is before the Court on Defendant U.S. Bank’s Motion for Summary

Judgment.  For the reasons set forth below, the Court will grant the Motion.

1



II. BACKGROUND

The following facts are undisputed.  In June 2005, Plaintiff signed a Real Estate Purchase

Contract (“REPC”) for the purchase of a condominium at Escala Lodges in Park City.  This unit

was to be constructed by Defendant Morinda Properties Escala Lodges, LC (“Morinda”). 

Plaintiff deposited a total of $120,300 in connection with the purchase of this unit, $46,254.17 of

which was held by U.S. Bank.  The REPC stated that, once certain conditions were met,

Plaintiff’s deposits became “totally non-refundable to buyer.”   Because these conditions were1

met soon after closing, Plaintiff’s deposits became non-refundable under the terms of the

contract.2

To finance construction of these units, Defendant Morinda entered into a loan agreement

with Defendant U.S. Bank in October 2005.   As a security for this loan, Defendant Morinda3

executed a Construction Loan Deed of Trust, Assignment of Rents and Leases, Security

Agreement and Fixture Filing (“Trust Deed”).  The Trust Deed granted Defendant U.S. Bank, as

a secured party, a security interest in certain described real and personal property,  including:4

(a) ‘[a]ll right, title, interest and estate’ of Defendant Morinda in and to certain
categories of contracts, including those ‘relating to the installation, construction or
demolition of any of the Improvements’ and those ‘for marketing, leasing,
advertising, use, or sale of the Improvements’ and (b) ‘[a]ll now existing or
hereafter acquired chattel paper, account, deposit account, payment intangibles,

Docket No. 3, Ex. A ¶ 2.41

Id. ¶ 8.3.3 (stating that deposits become non-refundable as soon as they are delivered to2

the brokerage).

Id. at 6.3

Docket No. 31, Ex. J, Recital C.4
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letter of credit rights, supporting obligations, good will and other intangible
personal property owned by [Morinda] and pertaining to the Property or the
Improvements.’5

As additional security for this loan, Defendant Morinda deposited funds relating to

purchase contracts for condominium units into a U.S. Bank “control account.”   This account6

contained, among other funds, $46,254.17 relating to a deposit by Plaintiff under the REPC.  7

This deposit had already become non-refundable.8

Defendant U.S. Bank was not involved in the marketing and sales efforts that resulted in

Plaintiff entering into the REPC  and did not enter into the loan agreement with Defendant9

Morinda until four months after the REPC was signed.

III. STANDARD OF REVIEW

Summary judgment is proper if the moving party can demonstrate that there is no genuine

issue of material fact and it is entitled to judgment as a matter of law.   In considering whether10

genuine issues of material fact exist, the Court determines whether a reasonable jury could return

a verdict for the nonmoving party in the face of all the evidence presented.   The Court is11

Docket No. 36, at 7 (citing Docket No. 31, Ex. J, at 2, 4).5

Id. at 8.6

Id.7

See supra notes 1–2.8

Docket No. 36, at 8.9

FED. R. CIV. P. 56(c). 10

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986); Clifton v. Craig, 92411

F.2d 182, 183 (10th Cir. 1991).  
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required to construe all facts and reasonable inferences in the light most favorable to the

nonmoving party.12

Once a motion for summary judgment is properly made and supported, “an adverse party

may not rest upon the mere allegations or denials in his pleading, but his response, by affidavits

or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine

issue for trial, if he does not so respond, summary judgment, if appropriate, shall be entered

against him.”   If the adverse party does not respond, “[a]ll material facts of record meeting the13

requirements of Fed. R. Civ. P. 56 that are set forth with particularity in the statement of the

movant will be deemed admitted for the purpose of summary judgment.”14

IV. DISCUSSION

Two of Plaintiff Ken Clark’s four causes of action are against Defendant U.S. Bank. 

Plaintiff first alleges that he is entitled to recover from Defendant U.S. Bank for Defendant

Morinda’s alleged breach of the REPC.  Plaintiff’s second claim against Defendant U.S. Bank

relates to an alleged violation of the Utah Uniform Land Sales Practices Act (“ULSPA”). 

Defendant U.S. Bank filed a Motion for Summary Judgment on both claims.  Plaintiff did not

respond to this Motion.

A. Claim for Breach of Contract

Plaintiff first alleges that Defendant U.S. Bank, by virtue of holding some of Plaintiff’s

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); 12

Wright v. Southwestern Bell Tel. Co., 925 F.2d 1288, 1292 (10th Cir. 1991).

FED. R. CIV. P. 56(e)(2).13

DUCivR 56-1(c) (Dec. 2009).14
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deposit in connection with the REPC, is bound by the terms of the REPC.  Plaintiff further

alleges that Defendant Morinda breached the REPC, leaving Plaintiff entitled to recover from

U.S. Bank.  However, the Court previously ordered summary judgment on Plaintiff’s claim for

breach of contract against Morinda, leaving Plaintiff with no claim for breach of contract against

Defendant U.S. Bank.  Furthermore, even without the prior ruling, Defendant U.S. Bank would

still be entitled to summary judgment on this claim for the following reasons.

First, the undisputed facts show that there was no contractual relationship between

Plaintiff and Defendant U.S. Bank.  Defendant U.S. Bank argues that the REPC was not among

the contracts given by Defendant Morinda as security under the loan agreement.   However, the15

Court need not determine whether the REPC was included as a security, as the Trust Deed

granted a security interest in only Defendant Morinda’s rights under the specified contracts to

Defendant U.S. Bank; not its obligations.16

This transfer of rights is insufficient to create a contractual relationship between Plaintiff

and Defendant U.S. Bank.  “Absent an assumption of liability . . . [the transfer of the rights

under] a contract does not impose on the assignee the assignor’s duties or liabilities under the

contract.”   Utah State Law also states that “[t]he existence of a security interest . . . given to a17

debtor to dispose of or use collateral, without more, does not subject a secured party to liability in

Docket No. 36, at 10.15

Docket No. 31, Ex. J, at 2.16

Winegar v. Froerer Corp., 813 P.3d 104, 107 (Utah 1991).17
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contract or tort for the debtor’s acts or omissions.”   Because the Trust Deed conveyed only a18

security interest in Morinda’s rights, this Court finds no contractual relationship between

Plaintiff and U.S. Bank, and therefore, no breach of contract by U.S. Bank.

Plaintiff also refers to funds in the U.S. Bank control account as if they were his own,

alleging that Defendant U.S. Bank has a duty to return them.   However, under the REPC,19

Plaintiff’s deposits on the unit had already become non-refundable,  leaving Plaintiff with only20

“a general unsecured claim for monetary damages against Morinda for the amounts [Plaintiff]

deposited.”21

B. Claim for Violation of the ULSPA

As the Court has already ordered summary judgment on the breach of contract claim, the

only remaining claim against Defendant U.S. Bank relates to its possible liability for the alleged

violation of the ULSPA.  Plaintiff does not allege that Defendant U.S. Bank violated the terms of

the Act directly, but that they were violated by Defendant Morinda.  Plaintiff argues that this

violation of the Act voided the REPC ab initio,  thereby requiring Defendant U.S. Bank to return

Plaintiff’s deposit.22

UTAH CODE ANN. 1953 § 70A-9a-402.18

Plaintiff’s Complaint, Docket No. 3, at 6, 8.19

Docket No. 3, Ex. A ¶ 2.4; see also Docket No. 36, at 5–6 (Defendant U.S. Bank’s20

statement of undisputed facts, which were uncontroverted by Plaintiff, explaining the conditions
under which and dates by when Plaintiff’s deposits became non-refundable under the REPC).

Docket No. 36, at 4.21

Docket No. 3, Ex. A, at 8.22
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Summary judgment on this claim is appropriate because, even if the Act was violated by

sale of the unit, the contract would not become void ab initio.  The ULSPA allows civil remedies

for violations of the Act, none of which would void the contract.   Furthermore, none of these23

remedies would apply to a party, such as Defendant U.S. Bank, that is not or does not control a

subdivider of the land sold.24

V. CONCLUSION

It is therefore

ORDERED that Defendant U.S. Bank’s Motion for Summary Judgment (Docket No. 35)

is GRANTED.

DATED   May 18, 2010.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge

UTAH CODE ANN. 1953 § 57-11-17.23

See id. at (1)(a), (3) (setting forth who is liable for civil penalties under the ULSPA).24
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DAVID A. SELF,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING IN PART
DEFENDANTS’ MOTION TO
DISMISS

vs.

COUNTRYWIDE HOME LOANS, INC.,
and BANK OF AMERICA,

Case No. 2:09-CV-746 TS

Defendants.

This matter is before the Court on Defendants’ Motion to Dismiss Plaintiff’s

Amended Complaint pursuant to FED.R.CIV. P. 12(b)(6).  For the reasons set forth below,

the Court will deny the Motion as to the TILA rescission claim but grant it as to the other

causes of action.

I.  STANDARD OF REVIEW

In considering a motion to dismiss under Rule 12(b)(6), all well-pleaded factual

allegations, as distinguished from conclusory allegations, are accepted as true and viewed

1



in the light most favorable to Plaintiff as the nonmoving party.   Plaintiff must provide1

“enough facts to state a claim to relief that is plausible on its face.”   All well-pleaded2

factual allegations in the amended complaint are accepted as true and viewed in the light

most favorable to the nonmoving party.   But, the Court “need not accept . . . conclusory3

allegations without supporting factual averments.”   “The court’s function on a Rule 12(b)(6)4

motion is not to weigh potential evidence that the parties might present at trial, but to

assess whether the plaintiff’s complaint alone is legally sufficient to state a claim for which

relief may be granted.”   In the Twombly case, the Supreme Court explained that a plaintiff5

must “nudge[ ][her] claims across the line from conceivable to plausible” to survive a

motion to dismiss.   Thus, the mere metaphysical possibility that some plaintiff could prove6

some set of facts in support of the pleaded claims is insufficient; the complaint must give

Ruiz v. McDonnell, 299 F.3d 1173, 1181 (10th Cir. 2002).1

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 547 (2007) (dismissing complaint2

because Plaintiffs “have not nudged their claims across the line from conceivable to
plausible”). 

GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th3

Cir. 1997).

Southern Disposal, Inc., v. Texas Waste, 161 F.3d 1259, 1262 (10th Cir. 1998);4

Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991).

Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 1991).5

550 U.S. at 547.6
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the court reason to believe that this plaintiff has a reasonable likelihood of mustering

factual support for these claims.  7

The Supreme Court provided greater explanation of the standard set out in Twombly

in Ashcroft v. Iqbal.   In Iqbal, the Court reiterated that while FED. R. CIV. P. 8 does not8

require detailed factual allegations, it requires “more than an unadorned, the-defendant-

unlawfully-harmed-me accusation.”   “A pleading that offers ‘labels and conclusions’ or ‘a9

formulaic recitation of the elements of a cause of action will not do.’”   “Nor does a10

complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’”11

The Court in Iqbal stated:

Two working principles underlie our decision in Twombly.  First, the
tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusions.  Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do
not suffice.  Rule 8 marks a notable and generous departure from the
hyper-technical, code-pleading regime of a prior era, but it does not unlock
the doors of discovery for a plaintiff armed with nothing more than
conclusions.  Second, only a complaint that states a plausible claim for relief
survives a motion to dismiss.  Determining whether a complaint states a
plausible claim for relief will . . . be a context-specific task that requires the
reviewing court to draw on its judicial experience and common sense.  But
where the well-pleaded facts do not permit the court to infer more than the
mere possibility of misconduct, the complaint has alleged—but it has not
show[n]—that the pleader is entitled to relief.

The Ridge at Red Hawk, LLC  v. Schneider, 493 F.3d 1174, 1177 (10th Cir.7

2007).

129 S. Ct. 1937 (2009).8

Id. at 1949.9

Id. (quoting Twombly, 550 U.S. at 555).10

Id. (quoting Twombly, 550 U.S. at 557).11
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In keeping with these principles a court considering a motion to
dismiss can choose to begin by identifying pleadings that, because they are
no more than conclusions, are not entitled to the assumption of truth.  While
legal conclusions can provide the framework of a complaint, they must be
supported by factual allegations.  When there are well-pleaded factual
allegations, a court should assume their veracity and then determine whether
they plausibly give rise to an entitlement to relief.12

II.  FACTUAL BACKGROUND

Plaintiff’s Complaint alleges the following: On or about July 21, 2006, Defendant

Countrywide Home Loans, Inc. (Countrywide) made a loan to Plaintiff in the principle sum

of $1,680,000, secured by a Deed of Trust recorded against his residence located in

Sandy, Utah.  

During the loan process, Countrywide did not disclose accurately to Plaintiff the

following: the annual percentage rate (APR), any fees paid directly or indirectly by Plaintiff

to others in connection with the loan, or Plaintiff’s alleged right to rescind the loan

transaction.  Countrywide also did not give Plaintiff two copies of a cancellation notice. 

At the time of the loan, both Plaintiff and Countrywide understood the value of the

property to be about $1,680,000, based on an appraisal performed by a licenced appraiser. 

By the time he filed his Complaint, on August 24, 2009, Plaintiff believed that the value of

the property had dropped to $400,000. 

Plaintiff also alleges that Countrywide inflated the value of its loan portfolio by

making a loan to Plaintiff that he could not afford.  Countrywide then marketed its loan

portfolio in the securities market at an inflated value. 

Id. at 1949-50 (internal quotation marks and citations omitted).12
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In addition, the Court notes the following: The Complaint in the present case is so

sparse that it does not state the reason for the loan or when it was in foreclosure

proceedings.  The Complaint contains no allegations against Defendant Bank of America. 

III.  DISCUSSION

A.  POSITIONS OF THE PARTIES

Plaintiff’s Complaint contains four claims: rescission under the Truth in Lending Act

(TILA) as described in 15 U.S.C. § 1635 and its implementing Regulation Z;  rescission13

under Utah state law based on mutual mistake in value; fraud and conspiracy; and

negligence.  

Defendants move to dismiss under Fed. R. Civ. P. 12(b)(6) for the failure to state

a claim upon which relief can be granted.  Defendants move to dismiss the TILA claim as

barred by the statute of limitations.  They move to dismiss the fraud claims because the

sparse allegations do not give rise to a plausible claim.  They move to dismiss the state law

rescission claim because Plaintiff has not tendered the return of the money he received

from Countrywide and also because there is no allegation of a mutual mistake of a past or

existing fact.   Defendants move to dismiss the negligence claim because Plaintiff fails to

allege facts supporting each of the elements of negligence.  

12 C.F.R §§ 226.15(d)(1), 226.23(d)(1).13
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B.  BANK OF AMERICA

Defendant Bank of America’s Motion to Dismiss for failure to state a claim is based

on the fact that the Complaint does not contain a single allegation against it.  Plaintiff

submits nothing in opposition to Bank of America’s position.  

The Court agrees that the Complaint fails to state a claim against Bank of America

because it contains no allegations as to Bank of America.  Therefore, all claims against

Bank of America will be dismissed under FED. R. CIV. P. 12(b)(6)

C.  RESCISSION UNDER TILA

Plaintiff alleges in his first cause of action that he is entitled to rescind the loan

against Defendant Countrywide pursuant to 15 U.S.C. § 1635.   The Complaint does not

specify which subsection he is relying on, but his opposition memorandum makes it clear

that it is § 1635(i). 

Countrywide move to dismiss because the TILA claim is barred by the one-year

statute of limitations for violations of disclosure requirements under TILA, set forth in 15

U.S.C. § 1640(e), and the specific rescission is barred by three-year statute of limitations

set forth in 15 U.S.C. § 1635(f).  Countrywide argues that the date Plaintiff alleges the loan

was made, July 21, 2006, is more than three years from the date this case was filed on

August 24, 2009. 

In his Complaint, Plaintiff asserted that the Utah statute of limitations is applicable

to this action,  but has not raised that argument in his opposition memorandum.  Plaintiff14

Complaint ¶ 15.14

6



now agrees that a rescission claim under 15 U.S.C. § 1635(i) is subject to the three-year

limitation period,  but does not specifically address why his claim is not barred by the15

three-year period.  Instead, Plaintiff merely states that the Complaint does state a claim for

all causes of action, but that he will address only “his right to rescind the loan transaction

under subsection 1635(i) based on the foreclosure of the mortgage loan.”   Plaintiff does16

attach a copy of a document purporting to be such a Notice as Ex. A to his opposition to

the Motion to Dismiss.  That purported Notice is dated July 20, 2009.  However, there is

nothing to show it was served on Countrywide and Countrywide disputes its validity.

Plaintiff argues that the loan at issue is not a “residential mortgage transaction,”

which would be exempted from TILA’s rescission requirements, because it was a loan to

refinance two existing loans.   Defendants do not dispute this assertion and instead argue17

only that the statute of limitations bars the TILA rescission claim.18

If the Court were to consider Ex. A, it would be required to convert this matter to a

motion for summary judgment in order to consider such a matter outside the pleadings.  19

The Court declines to do so.  Instead, the Court will deny the Motion to Dismiss as to the

Docket No. 7 at 5.15

Id. at 2. 16

Id. at 4 n.1.17

Docket No. 8 at 1. 18

FED. R. CIV. P. 12(d) (providing that “[i]f, on a motion under Rule 12(b)(6) . . .19

matters outside the pleadings are presented to and not excluded by the Court, the
motion must be treated as one for summary judgment under Rule 56"  and Plaintiff
given “a reasonable opportunity to present all the material that is pertinent to the
motion.")
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first cause of action without prejudice to the re-raising the issue on summary judgment.  

D. FRAUD AND CONSPIRACY 

Countrywide argues that Plaintiff has not pleaded his fraud claim with particularity

and fails to state a claim for either fraud or conspiracy to defraud.  Plaintiff explains that

he chose not to address this argument except to state as a broad general conclusion that

the Complaint states claims upon which relief can be granted.20

For a plaintiff to bring a successful claim of fraud against a defendant, “all the

elements of fraud must be established by clear and convincing evidence.”   The elements21

that must be shown are:

(1) a representation; (2) concerning a presently existing material fact; (3) which was
false; (4) which the representer either (a) knew to be false, or (b) made recklessly,
knowing that he had insufficient knowledge on which to base such representation;
(5) for the purpose of inducing the other party to act upon it; (6) that the other party,
acting reasonably and in ignorance of its falsity; (7) did in fact rely upon it; (8) and
was thereby induced to act; (9) to his injury and damage.22

Plaintiff’s allegation of fraud must meet the requirements set out in FED. R. CIV. P.

9(b).  Rule 9(b) provides that “[i]n alleging fraud or mistake, a party must state with

particularity the circumstances constituting fraud or mistake.”  “Simply stated, a complaint

must ‘set for the time, place and contents of the false representation, the identity of the

Docket No. 7, at 2. 20

Secor v. Knight, 716 P. 2d 790, 794 (Utah 1986) (citations omitted).21

Id. 22
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party making the false statements and the consequences thereof.’”   “Rule 9(b) requires23

that a plaintiff set forth the who, what, where and how of the alleged fraud.”24

Plaintiff fails to meet the pleading requirements of Rule 9(b).  The Complaint alleges

that through employees, agents, and independent contractors, Defendant conspired to

defraud Plaintiff by providing a loan that he could not qualify for in order to inflate the value

of its portfolio to sell it on the securities market, that its agents knew the value was inflated,

and expected that the value would appreciate.

Plaintiff’s allegations are insufficient to support a claim for fraud. Plaintiff’s

allegations are merely “‘naked assertion[s]’ devoid of ‘further factual enhancement.’”  25

Those facts which are alleged do not nudge Plaintiff’s claims across the line from

conceivable to plausible.  Plaintiff does not describe with sufficient specificity what

representations were made, who made them, and when those representations were made. 

These broad, vague, and conclusory allegations do not meet the requirements of Rule 9(b). 

Turning to Plaintiff’s conspiracy claim, under Utah law Plaintiff must show five

elements in order to prove a civil conspiracy: “(1) a combination of two or more persons;

(2) an object to be accomplished; (3) a meeting of the minds on the object of course of

 Schwartz v. Celestial Seasonings, Inc., 124 F.3d 1246, 1252 (10th Cir. 1997)23

(quoting Lawrence Nat’l Bank v. Edmonds (In re Edmonds), 924 F.2d 176, 180 (10th
Cir. 1991)).

United States ex rel. Sikkenga v. Regence Bluecross Blueshield of Utah, 47224

F.3d 702, 727 (10th Cir. 2006) (quotation marks and citation omitted).

Iqbal, 129 S. Ct. at 1949 (quoting Twombly, 550 U.S. at 557).25
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action; (4) one or more unlawful, overt acts; and (5) damages as a proximate result

thereof.”26

Plaintiff’s Amended Complaint fails to sufficiently plead a factual basis of conspiracy. 

 Although Rule 8 does not require “detailed factual allegations,” it does “demand[] more

than an unadorned, the defendant-unlawfully-harmed-me accusation.”   The Supreme27

Court has stated that “[w]hile legal conclusions can provide the framework of a complaint,

they must be supported by factual allegations.”   Here, Plaintiff merely makes a legal28

conclusion, “couched as a factual allegation,” that a conspiracy has taken place and

provides nothing beyond that.  Therefore, Plaintiff’s cause of action for conspiracy to29

defraud must consequently be dismissed for failure to state a claim upon which relief may

be granted. 

E.   STATE LAW RESCISSION CLAIM

Plaintiff’s second cause of action is for rescission under state law based on (1) the

alleged fraud and (2) based on mutual mistake.    

Plaintiffs claim for rescission based on fraud and/or conspiracy to defraud under

state law is based on the same allegations as his fraud and conspiracy to defraud claims.

For the reasons stated above, Plaintiff fails to allege fraud with particularity and, therefore,

 Waddoups v. Amalgamated Sugar Co., 54 P.3d 1054, 1064 (Utah 2002)26

(citation omitted).

Iqbal, 129 S. Ct. at 1949 (quoting Twombly, 550 U.S. at 555).27

Id. at 1950.28

Id.29
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fails to state a claim for rescission under state law based on fraud and/or conspiracy to

defraud.  

Plaintiff’s claim for rescission under state law concludes that it is based on a mutual

mistake.   However, Plaintiff does not allege that the parties’ mutual understanding of the 

value of the property differed at the time of the loan was made.  Under Utah law, a claim

for mutual mistake “must concern a past or existing fact, not a future contingency.”    “If30

the parties harbor only mistaken expectations as to the course of future events and their

assumptions as to facts existing at the time of the contract are correct, rescission is not

proper.”   In the present case, Plaintiff has not  alleged that the parties’ mutual belief as31

to value at the time of the contract was not correct.  Therefore, Plaintiff fails to state a claim

for rescission under Utah state law. 

F. NEGLIGENCE

Under Utah law:

To state a claim for negligence, Plaintiffs must establish four elements: “(1)
that the defendant owed the plaintiff a duty, (2) that the defendant breached
that duty, (3) that the breach of duty was the proximate cause of the plaintiff's
injury, and (4) that the plaintiff in fact suffered injuries or damages.”32

Plaintiff’s allegations regarding negligence are conclusory.  Plaintiff brings his claim

for negligence as an alternative to his claims for fraud and conspiracy to defraud under an

Deep Creek Ranch, LLC v. Utah State Armory Bd., 2008 UT 3, ¶ 17, 178 P.3d30

886, 890 (2008). 

Id. 31

Tuttle v. Olds, 155 P.3d 893, (Utah App. 2007) (quoting Webb v. Univ. of Utah,32

2005 UT 80, ¶ 9, 125 P.3d 906) (further citation omitted). 
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agency theory, relying on unspecified “fraudulent acts” and “conspiracy.”   For the reasons33

stated above, the claims of fraud and conspiracy are insufficient to state a claim.  Plaintiff

fails to allege specific non-conclusory allegations supporting the elements of negligence. 

IV.  CONCLUSION

Based on the foregoing, it is therefore

ORDERED that Defendant’s Motion to Dismiss (Docket No. 4) is GRANTED as to

Bank of America and all claims against Bank of America are DISMISSED with prejudice. 

It is further

ORDERED that Defendant’s Motion to Dismiss (Docket No. 4) pursuant to FED. R.

CIV. P. 12(b)(6) is GRANTED as to Plaintiff’s second, third and fourth causes of action and

is DENIED as to Plaintiff’s first cause of action.   

DATED   May 18, 2010.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge

Complaint at 42-47.33
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This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Rob Hunt.  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/20/10 at 2:30 pm before Judge Waddoups.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/20/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge
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This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Rob Hunt.  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/19/10 at 2:30 pm before Judge Waddoups.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/19/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge
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This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Spencer Rice .  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/21/10 at 1:30 pm before Judge Benson.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/21/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge
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This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Spencer Rice .  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/14/10 at 3:00 pm before Judge Campbell.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/14/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge
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This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Spencer Rice .  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/21/10 at 1:00 pm before Judge Benson.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/21/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL  DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

VICTOR MANUEL AGUILAR-
SERVELLON

Defendant.
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Case No.2:10-CR-382 TS
ORDER SETTING DISPOSITION
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This matter came before this Court on 5/19/10 for the purpose of an initial

appearance and arraignment.  The defendant, who was present, was represented

by Spencer Rice .  The United States was represented by Assistant United States

Attorney Lynda Krause.  This defendant has been charged with Illegal Reentry of

a Previously Removed Alien in violation of 8 U.S.C. § 1326.  

The United States Attorney’s Office for the District of Utah has indicated

that this defendant meets the eligibility requirements for the “fast-track” benefit,

namely, an additional reduction in his or her sentence.  However, in order to

derive the benefit of this reduction, the defendant must agree to certain conditions

as set forth in the fast-track program.



This defendant did not, and is not required at this hearing, to enter a plea

of guilty, nor is he/she required at this hearing to commit to enter a plea of guilty. 

However, the defendant, through counsel, has indicated that he/she wishes to

preserve his/her opportunity to participate in the program, and has consented, in

writing, to the initiation and disclosure to the Court and the parties of a pre-plea

disposition report.  

The defendant has requested that this Court set this matter for a

status/change of plea hearing date approximately 55 days from the date of this

initial appearance and arraignment.  Counsel for the defendant has indicated that

such will afford counsel the time necessary to meaningfully explain to the

defendant the details of the fast-track program and its potential application to this

case.  Additionally, this time will provide the defendant an adequate opportunity to

make an informed decision whether to participate in the program.  Therefore,

based upon the reasons set forth above, this Court ORDERS that this matter be

scheduled for 7/15/10 at 3:00 pm before Judge Stewart.

This Court finds, pursuant to 18 U.S.C. § 3161(h)(1)(I), that this period of

delay is a result of the necessary consideration by the Court and parties of this

proposed plea agreement.  Additionally, this Court finds, pursuant to 18 U.S.C.      

§ 3161(h)(8)(A), that the ends of justice outweigh the best interest of the public

and defendant in a speedy trial and that, pursuant to 18 U.S.C. §

3161(h)(8)(B)(iv), that the failure to grant such a continuance would deny counsel



for the defendant and the defendant the reasonable time necessary for effective

preparation and for discussion and deliberation of the proposed plea agreement,

taking into account the exercise of due diligence, and would therefore result in a

miscarriage of justice.  Based on the foregoing, IT IS HEREBY ORDERED that,

pursuant to 18 U.S.C. § 3161(h), all time between 5/19/10 (the date of this

appearance), and 7/15/10 (the date of the scheduled status hearing) is excluded

from computing the time within which the trial of this matter must commence.   

DATED this 19th day of May, 2010.

      BY THE COURT:

S)))))))))))))))))))))))))))))))))
Samuel Alba
United States Magistrate Judge









IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION 


In re 

BRIAN A. KITTS, 

Debtor. 

J. KEVIN BIRD, 

Appellant/Cross Appellee, 

v. 

WINTERFOX, LLC 

Appellee/Cross Appellant. 

ORDER';:' 

Case No. 2:10-cv-ll1 CW 

Judge Clark Waddoups 

This matter is before the court on Appellant/Cross Appellee 1. Kevin Bird's Motion to 

Expedite Hearing on Appeal and Cross-Appeal. Having considered the motion, the court DENIES 

the motion. 
1 -II. 

DATED this /1- day of May, 2010. 

BY THE COURT: 

~~ 
Clark Waddoups 
United States District Judge 

1 Docket No. 31. 



JOHN PAUL SOLTIS (3040) 
REBECCA S. PARR (662S) 
Assistant Utah Attorney General 
MARK L. SHURTLEFF (4666) 
Utah Attorney General 
Attorneys for Defendants 
160 East 300 South, Sixth Floor 
P.O. Box 140856 
Salt Lake City, Utah 84114-0856 
Telephone: (801) 366-0100 
Facsimile: (SOl) 366-0101 
e-mail jsoltis@utah.gov 

rparr@utah.gov 

') U 


IN THE UNITED STATES DISTRICT COURT 


IN AND FOR THE DISTRICT OF UTAH CENTRAL DIVISION 


MICHAEL W. YODER, 

Plaintiff, 
v. 

PAUL KIRKPATRICK, et aI., 

Defendants. 

ORDER TO SEAL FORMER 
EMWLOYEEPERSONAL 
INFORMATION 

Case No. 2:lOcv00257 

Judge Clark Waddoups 

Pursuant to DUCiv.R. 5-2(c) and DUCiv.R 79-1(b), and based on the Motion to Seal 

FOITIler Employee Personal InfoITIlation, the infoITIlation will be sealed. 

DATED thisl1ty of May, 2010. 

BY THE COURT: 

~,/
Judge Clark doups 

United States District Court Judge 

mailto:rparr@utah.gov
mailto:jsoltis@utah.gov


IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

_________________________________________________________________

MICHAEL W. YODER,   ) O R D E R
  ) 

Plaintiff, ) Case No. 2:10-CV-257 CW
)

v. ) District Judge Clark Waddoups
  )

PAUL KIRKPATRICK et al.,   )
)

Defendants. )
_________________________________________________________________

Plaintiff/inmate, Michael W. Yoder, filed a pro se civil

rights complaint, see 42 U.S.C.S. § 1983 (2010), proceeding in

forma pauperis, see 28 id. 1915.  On April 23, 2010, the Court

carefully screened his complaint, ordering some defendants to be

dismissed from the case and the remaining defendants to be

served.  After the complaint had been served upon Defendants,

Plaintiff filed a motion for the Court to reconsider the order. 

In it, he requests permission to file an amended complaint to

clarify issues in his original complaint that resulted in

dismissal of certain defendants and, what Plaintiff asserts as,

mischaracterization of his claims.

IT IS HEREBY ORDERED that:

(1) Plaintiff's motion is GRANTED.  (See Docket Entry # 18.) 

Plaintiff has thirty days in which to file an amended complaint.  

(2) Defendants shall not file answers until further notice. 

Consequently, Defendants' motion for a time extension in which to

answer the complaint is DENIED as moot.  (See Docket Entry # 23.)



(3) Defendants' motion to seal former employee information

is GRANTED.  (See Docket Entry # 24.)

DATED this 17  day of May, 2010.th

BY THE COURT:

______________________________
JUDGE CLARK WADDOUPS
United States District Court

2



WOOD CRAPO LLC 

Mary Anne Q. Wood #3539 
Stephen Q. Wood #12403 

~., \1 f 0 
.,," I U 60 South Temple, Suite 500 

Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DNISION 

MONAVIE LLC, a Delaware limited liability ) 
company, ) ORDER EXTENDING TIME TO 

) ANSWER OR OTHERWISE PLEAD 
Plaintiff, ) 

) 
v. ) Civil No. 2:10CV00264 

) 
ZRII, LLC, a Utah limited liability company, ) Judge Clark Waddoups 

) 
Defendant. ) 

) 

Defendant Zrii, LLC has moved ex parte, under DUCivR 77-2 for an Order 

extending once, for fourteen days, the time to answer or otherwise plead to Plaintiffs Complaint. 

On April 22, 2010, Plaintiff served Defendant. Under Fed.R.Civ.P. 12(a)(2), an 

answer is due on May 13, 2010. Defendant has not previously sought an extension oftime to 

answer the Complaint. 

IT IS HEREBY ORDERED that the date for Defendant to answer or otherwise 

plead to Plaintiff's Complaint is extended to May 27,2010. 



DATED this /1i ofMay, 2010. 

BY THE COURT: 

~ 
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CERTIFICA TE OF SERVICE 

I HEREBY CERTIFY that on May 13,2010, I electronically filed the foregoing 

ORDER EXTENDING TIME TO ANSWER OR OTHERWISE PLEAD with the Clerk of 

Court using the CMlECF system which sent notification of such filing to the following: 

Graden P. Jackson 

Jacob C. Briem 

R. Roman Groesbeck 

Strong & Hanni 

3 Triad Center, Suite 500 

Salt Lake City, UT 84180 


DATED this 13th day of March, 2010. 

stMary Anne Q. Wood 

3 




Michael Patrick O'Brien (USB #4894) 
JONES, WALDO, HOLBROOK & McDONOUGH 
170 South Main Street, Suite 1500 
Post Office Box 45444 
Salt Lake City, Utah 84145-0444 
Telephone: (801) 521-3200 
mobrien@joneswaldo.com 

Attorneys for Defendant 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

K-LOUISE B. SMITH, [PROPOSED) ORDER 

Plaintiff, 

vs. .. Case No. 2:10-cv-00347-CW 

SYMBIOT BUSINESS GROUP, Judge Clark Waddoups 

Defendant. 

Plaintiff and Defendant having stipulated to the same and good cause being shown, IT 

IS HEREBY ORDERED that Defendant may have an extension of time until May 31, 2010 to 

respond to Plaintiffs Complaint in the above-captioned matter. 

DATED thi/~aYOfMay, 2010. 

Clark Waddoups 
United States District Court Judge 

931659vl 

mailto:mobrien@joneswaldo.com


CERTIFICATE OF SERVICE 

I hereby certify that on the 18th day of May, 2010, I caused to be delivered, via the 

court's electronic filing system, email or otherwise by first class mail postage prepaid ifneeded, a 

true and correct copy of the foregoing PROPOSED ORDER, to the following: 

Gregory W. Stevens 
Attorney for PlaintiffK-Louise B. Smith 
Cottonwood Corporate Center 
2825 East Cottonwood Parkway 
Suite 500 
Salt Lake City, DT 84121-7060 

/s/ Michael Patrick O'Brien 
Michael Patrick O'Brien 
Attorneys for Defendant 

931659vl 2 
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